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Mr. Chairman, thank you for this opportunity to testify on the federal experience with
responding to national emergencies and maintenance of the continuity of government. The
occurrence of a national emergency often requires the exercise of emergency powers. My statement
attempts to explain the origin and character of emergency powers. It also briefly reviews five
historical periods rich in the experience of the exercise of emergency powers, including our own
contemporary response to terrorist attacks. In this review, I have sought to emphasize the
relationships of our three constitutional branches during such times of crisis. In addition, having
been apprized of the Subcommittee’s interest in continuity of government and the exercise of martial
law, I am supplementing my statement with two brief CRS reports on these matters.

Introduction

At various times in American history, emergencies have arisen—posing, in varying degrees of
severity, the loss of life, property, or public order—and threatened the well-being of the nation. In
response, Presidents have exercised such powers as were available by explicit grant or interpretive
implication, or otherwise acted of necessity, trusting to a subsequent acceptance of their actions by
Congress, the courts, and the citizenry. Moreover, as the historical record reflects, the response to
such emergencies, whether by the executive, legislature, judiciary, or some combination thereof,
may bear concomitant dangers for citizens’ rights and liberties.

Unlike many other democracies or near democracies, the United States does not suspend its
Constitution during times of emergency, whether the condition be war, natural disaster, or economic
crisis. Except for the privilege of habeas corpus, the Constitution prescribes no arrangement
whereby the rights, governmental structure, or procedures specified in its provisions can be
temporarily discontinued, in whole or in part, in order to respond to an exigency. As a nation, our
endurance surely owes much to leaders throughout the federal establishment who relied upon
“stretch points” of the Constitution in responding to an emergency.

A national emergency may be said to be gravely threatening to the country, and recognizable
in its most extreme form as auguring the demise of the nation. The more extreme the threat, likely
more widespread will be the consensus that a national emergency exists. However, in political
rhetoric, the term, at times, has been artfully used to rally public support, or employed nebulously.
According to a dictionary definition, an emergency is “an unforeseen combination of circumstances
or the resulting state that calls for immediate action.” In the midst of the crisis of the Great
Depression, a 1934 majority opinion of the Supreme Court characterized an emergency in terms of
urgency and relative infrequency of occurrence, as well as equivalence to a public calamity resulting
from fire, flood, or like disaster not reasonably subject to anticipation.> Constitutional scholar
Edward S. Corwin once explained emergency conditions as being those “which have not attained
enough of stability or recurrency to admit of their being dealt with according to rule.”® During
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Senate committee hearings on national emergency powers in 1973, political scientist Cornelius P.
Cotter described an emergency, saying: “It denotes the existence of conditions of varying nature,
intensity and duration, which are perceived to threaten life or well-being beyond tolerable limits.™
The term, he explained, “connotes the existence of conditions suddenly intensifying the degree of
existing danger to life or well-being beyond that which is accepted as normal.”

While other understandings of an emergency could be offered, these are sufficient to provide
a sense of the concept. An emergency condition appears to have at least four aspects. First is its
temporal character: an emergency is sudden, unforeseen, and of unknown duration. Second is its
potential gravity: an emergency is dangerous and threatening to life, property, and well-being. Third,
in terms of governmental role and authority, is the matter of perception: who discerns this
phenomenon? The Constitution may be guiding on this question, but not always conclusive. Fourth,
is the matter of response: an emergency requires immediate action, but is, as well, unanticipated and,
therefore, as Corwin noted, cannot always be “dealt with according to rule.” A national emergency
is threatening to the nation or some significant portion of its geography, interests, or security.

It should be quickly added that, while some kinds of emergencies may have been unforeseen
the first time that they occurred, the federal government, over time, as the historical record bears
witness, began taking steps to detect and address subsequent recurrences. The evolution of both
civilian and military intelligence capabilities reflects this precautionary development, as do
contingency preparations—military and otherresponse plans, as well as standby legal authorities—to
facilitate quick and effective counteraction to some kinds of emergency.

Finding the Limits

The exercise of emergency powers had long been a concern of the classical political theorists,
including the 17" century English philosopher John Locke, who had a strong influence upon the
Founding Fathers in the United States. A preeminent exponent of a government of laws and not of
men, Locke argued that occasions may arise when the executive must exert broad discretion in
meeting special exigencies or “emergencies’” for which the legislative power provided no relief or
existing law granted no necessary remedy. He did not regard this prerogative as limited to wartime,
or even to situations of great urgency. It was sufficient if the “public good” might be advanced by
its exercise.’

The Constitution created a government of limited powers, and emergency powers, as such,
failed to attract much attention during the Philadelphia convention of 1787 which created the charter
for the new government. It may be argued, however, that the granting of emergency powers to
Congress is implicit in its Article I, section 8 authority to “provide for the common Defense and
general Welfare”; the commerce clause; its war, armed forces, and militia powers; and the “necessary
and proper” clause empowering it to make such laws as are required to fulfill the executions of “the
foregoing Powers, and all other Powers vested by this Constitution in the Government of the United
States, or in any Department or Officer thereof.” The President was authorized to call special
sessions of Congress, perhaps doing so in order that arrangements for responding to an emergency
might be legislated for executive implementation.

There is a tradition of constitutional interpretation that has resulted in so-called implied powers,
which may be invoked in order to respond to an emergency situation. Locke seems to have
anticipated this practice. Furthermore, Presidents have occasionally taken an emergency action
which they assumed to be constitutionally permissible. Thus, in the American governmental
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experience, the exercise of emergency powers has been somewhat dependent upon the Chief
Executive’s view of the office.

A President adopting Theodore Roosevelt’s “stewardship” theory of office would seemingly
have little reservation about exercising implied executive powers. Explaining this view in his
autobiography, Roosevelt wrote that he “declined to adopt the view that what was imperatively
necessary for the Nation could not be done by the President unless he could find some specific
authorization to do it.” On the contrary, it was his belief “that it was not only his right but his duty
to do anything that the needs of the Nation demanded unless such action was forbidden by the
Constitution or by the laws.””

Opposed to this view of the presidency was Roosevelt’s former Secretary of War and personal
choice for, and actual successor as, Chief Executive, William Howard Taft. The “true view of the
Executive functions,” in his opinion, was “that the President can exercise no power which cannot
be fairly and reasonably traced to some specific grant of power or justly implied and included within
such express grant as proper and necessary to its exercise.” Either the Constitution or “an act of
Congress passed in pursuance thereof” must convey this specific grant of power. “There is no
undefined residuum of power,” he concluded, that the President “can exercise because it seems to
him to be in the public interest . . . .

Between these two views of the presidency lie various gradations of opinion, perhaps as many
conceptions of the office as there have been holders. Generally, however, those holding Roosevelt’s
“stewardship” view have been more comfortable with a broad exercise of prerogative powers in
times of emergency. However, if the authority of a President is largely determined by the incumbent
himself, do the constitutional checks of the other two branches have no significance in this regard?
To answer this question, the powerful effect of public opinion in times of emergency must be
appreciated. If, for example, the nation has been attacked, or a considerable number of Americans
have been killed or injured in an overseas assault, such as the sinking of an unarmed ship, public
opinion likely will quickly support reprisals ordered by the President as an emergency response.
Members of Congress who question the President’s authority to take such actions may incur the
enmity of the populace. Later, with the passage of time, as military reversals and stalemate occur,
casualties increase, diplomatic resolutions fail, and the domestic economy weakens, support for the
President’s emergency actions may diminish within both the nation and Congress, and constitutional
checks may be more freely exercised; tolerance for dissent as an exercise of First Amendment right
may increase; and courts may become more accepting of cases questioning and seeking to restrain
presidential emergency action.

What are the legitimate powers of the legislative, executive, and judicial branches in times of
emergency? One answer to this question is that the legitimate powers of the three branches are those
supported by the Constitution—i.e., those explicitly specified, reasonably inferred, or otherwise not
prohibited by the fundamental charter. Moreover, there is a political dimension to be taken into
consideration as well. There may be exercises of power by the three branches in times of emergency
that are constitutionally suspect: they are neither explicitly specified or otherwise prohibited, but
opinion is divided as to whether or not they may be reasonably inferred. Nonetheless, they are
exercised in the absence of effective opposition by the other branches and with the acceptance, if not
the support, of a majority of the public. Such exercises of power are often justified as being “of
necessity,” and usually are of brief duration. In a few instances, such as President Abraham
Lincoln’s emergency actions in response to insurrection in the southern states prior to the July 1861
convening of Congress and President Franklin D. Roosevelt’s declaration of a “bank holiday”
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closing the nation’s banking institutions in March 1933, the legislature provided post factum
statutory legitimizations of the Chief Executive’s exercise of emergency power.

The Historical Record

Since the inauguration of government under the Constitution in the spring of 1789, many
instances of the exercise of emergency power have occurred. Among the initial efforts of Congress
to legislate emergency authority were acts of September 29, 1789, and May 8§, 1792, authorizing the
President to call forth the militia of the states, initially, to protect the inhabitants of the frontiers, and,
subsequently, to execute federal laws, suppress insurrections, and repel invasions.” The first
presidential response to an emergency saw George Washington utilizing the latter statute to mobilize
the militia to suppress an insurrection in August 1794. Known as the “Whiskey Rebellion,” it was
provoked by a federal excise tax on whiskey, which residents of western Pennsylvania, Virginia, and
the Carolinas began forcefully opposing. Washington personally took command of the forces
organized to put down the rebellion. In the case of the third branch, a critical judicial ruling, not
dealing with, but having significant importance regarding, emergency powers, occurred in 1803
when the Supreme Court, in Marbury v. Madison, held an act of Congress unconstitutional for the
first time, and established its authority for determining ultimately what is law under the
Constitution.'

Because a systematic review of the exercise of emergency powers during the entire history of
the federal government is not possible here, attention is concentrated on five eras rich in such
experience—the Civil War, World War I, the Great Depression, World War II, and the current
homeland security period.

Civil War

For several decades, controversy and conflict over slavery had steadily grown in the nation until
it erupted in regional rebellion and insurrection in late 1860. News of the election of a President
known to be hostile to slavery—Abraham Lincoln—prompted a public convention in South
Carolina, which met a few days before Christmas and voted unanimously to dissolve the union
between that state and the other states. During the next two months, seven states of the Lower South
followed South Carolina in secession. Simultaneously, state troops began seizing federal arsenals
and forts located within the secessionist territory. In his fourth and final annual message to Congress
on December 3, 1860, President James Buchanan conceded that, due to the resignation of federal
judicial officials throughout South Carolina, “the whole machinery of the Federal Government
necessary for the distribution of remedial justice among the people has been demolished.” He
contended, however, that “the Executive has no authority to decide what shall be the relations
between the Federal Government and South Carolina.” Any attempt in this regard, he felt, would
“be a naked act of usurpation.” Consequently, Buchanan indicated that it was his “duty to submit
to Congress the whole question in all its bearings,” observing that “the emergency may soon arise
when you may be called upon to decide the momentous question whether you possess the power by
force of arms to compel a State to remain in the Union.” Having “arrived at the conclusion that no
such power has been delegated to Congress or to any other department of the Federal Government,”
he proposed that Congress should call a constitutional convention, or ask the states to call one, for
purposes of adopting a constitutional amendment recognizing the right of property in slaves in the
states where slavery existed or might thereafter occur."
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By the time of President-elect Lincoln’s inauguration (March 4, 1861), the Confederate
provisional government had been established (February 4); Jefferson Davis had been elected
(February 9) and installed as the President of the Confederacy (February 18); an army had been
assembled by the secessionist states; federal troops, who had been withdrawn to Fort Sumter in
Charleston harbor, were becoming desperate for relief and resupply; and the 36™ Congress had
adjourned (March 3). A dividing nation was poised to witness, as Wilfred Binkley wrote, “the high-
water mark of the exercise of executive power in the United States.” Indeed, he continued, “No one
can ever know just what Lincoln conceived to be limits of his powers.”"?

A month after his inauguration, the new President notified South Carolina authorities that an
expedition was en route solely to provision the Fort Sumter troops, which prompted those state
officials to demand that the garrison’s commander immediately surrender. He demurred, and, on
April 12, the fort and its inhabitants were subjected to continuous, intense fire from shore batteries
until they finally surrendered. The attack galvanized the North for a defense of the Union. Lincoln,
however, did not straightaway call Congress into special session. Instead, for reasons not altogether
clear, he not only delayed convening Congress, but also, with broad support in the North, engaged
in a series of actions which intruded upon the constitutional authority of the legislature. Lincoln’s
rationale for his conduct may be revealed in a comment he reportedly made in 1864: “I conceive I
may in an emergency do things on military grounds which cannot constitutionally be done by the
Congress.”"”

In a proclamation of April 15, 1861, Lincoln, recognizing “combinations too powerful to be
suppressed by the ordinary course of judicial proceedings” orthe United States marshals in the seven
southernmost states, called 75,000 of “the militia of the several States of the Union” into federal
service “to cause the laws to be duly executed.” He also called Congress to convene in special
session on July 4 “to consider and determine, such measures, as, in their wisdom, the public safety,
and interest may seem to demand.”"*

Then, in a proclamation of April 19, Lincoln established a blockade of the ports of the
secessionist states,”” “a measure hitherto regarded as contrary to both the Constitution and the law
of nations except when the government was embroiled in a declared, foreign war,” notes Rossiter.'®
Congress, of course, had not been given an opportunity to consider a declaration of war.

The next day, the President ordered that 19 vessels be added to the navy “for purposes of public
defense.””” Shortly thereafter, the blockade was extended to the ports of Virginia and North
Carolina."

In a proclamation of May 3, Lincoln ordered that the regular army be enlarged by 22,714 men,
that navy personnel be increased by 18,000, and that 42,032 volunteers be accommodated for three-
year terms of service.” The Constitution, however, specifically empowers only Congress “to raise
and support armies.”

In his July 4 special session message to Congress, Lincoln indicated that his actions expanding
the armed forces, “whether strictly legal or not, were ventured upon under what appeared to be a
popular and a public necessity, trusting then, as now, that Congress would readily ratify them. It is
believed,” he continued, “that nothing has been done beyond the constitutional competency of
Congress.” Indeed, in an act of August 6, 1861, Lincoln’s “acts, proclamations, and orders”
concerning the army, navy, militia, and volunteers from the states were “approved and in all respects
legalized and made valid, to the same intent and with the same effect as if they had been issued and
done under the previous express authority and direction of the Congress.™'
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The 37" Congress, which Lincoln convened in July, initially met for about amonth “to consider
only the measures necessary to sustain the war effort.” Members returned in December for a second
session, which consumed about 200 days of the next year, and a third session, beginning in
December 1862, which ended in early March 1863. The President had party majorities in both
chambers: about two-thirds of the Senate was Republican and the House counted 106 Republicans,
42 Democrats, and 28 Unionists. The 1862 elections shifted the House balance to 102 Republicans
and 75 Democrats. Despite the numerical dominance of the Republicans, presidential leadership was
needed for legislative accomplishments because, by one assessment, within the House and the
Senate, “no one individual or faction was able to establish firm control of the congressional agendas
during the Civil War.” A crucial factor in Lincoln’s dealings with legislators was his role as “chief
patronage dispenser in the American political system” and his serving, as well, as “a kind of court
of last resort to whom congressmen could appeal lower-level decisions or whom they might use to
manipulate the federal system to their particular advantage.”

Investigation and oversight activities by congressional committees increased during the Civil
War, “when 15 of 35 select committees were primarily concerned with wrongdoing or improper
performance of duties,” and similar probes were being conducted by at least six standing committees.
The war affected these inquiries because it added urgency to proper administrative performance and
prompted enlarged federal expenditures. There were, as well, committee examinations of matters
more closely connected with the war. The House Committee on the Judiciary, for example,
investigated loyalty problems, including the conduct of some Members ofthe House, and telegraphic
censorship of the press. The House Select Committee on the Loyalty of Clerks and Other Persons
Employed by Government left many distressed when it solicited the views of faithful, longtime
department employees regarding their colleagues and sought the dismissal of federal workers without
allowing an opportunity for confronting accusers or rebutting allegations of disloyalty. The House
Special Committee on Government Contracts also proved to be controversial due to members’
energetic righteousness concerning contracting practices.” Perhaps the best known of the wartime
overseer panels was the Joint Committee on the Conduct of the War, which has undergone some
reevaluation by historians in recent years. While some of its tactics—secret testimony, leaks to the
press, disallowance of an opportunity to confront or cross-examine accusers—and its bias against
West Point officers remain unacceptable, its probes of the Fort Pillow massacre, in which Union
black troops were murdered and not allowed to surrender, and the poor condition of Union soldiers
returned from Confederate prisons “were among its more positive achievements.” One historian
concluded that “a number of its investigations exposed corruption, financial mismanagement, and
crimes against humanity,” with the result, he affirms, that the panel “deserves praise not only for
exposing these abuses but also for using such disclosures to invigorate northern public opinion and
bolster the resolve to continue the war. Had the committee’s work always been modeled on these
investigations,” he offered, “there would be little debate about its positive, albeit minor, contribution
to the Union war effort.” Overall, however, congressional overseers appear to have had little
restraining effect on the presidential exercise of emergency powers.

In his efforts at suppressing the rebellion of the southern states, Lincoln regarded his war power
as including “the right to suspend the habeas corpus privilege; the right to proclaim martial law; the
right to place persons under arrest without warrant and without judicially showing the cause of
detention; the right to seize citizens’ property if such seizure should become indispensable to the
successful prosecution of the war; the right to spend money from the treasury of the United States
without congressional appropriation; the right to suppress newspapers; and the right to do unusual
things by proclamation, especially to proclaim freedom to the slaves of those in arms against the
Government.” In these actions, observed historian James G. Randall, Lincoln “was as a rule, though
not without exception, sustained by the courts.”
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At the time of Lincoln’s assumption of the presidency, the federal courts had collapsed in the
states in rebellion, and those finding themselves in war zones either temporarily suspended
operations or succumbed to declarations of martial law and trials by military tribunals. Many of the
federal judges serving in the North, Northwest, and West probably were sympathetic to the new
President’s antislavery position, but that did not mean that they would necessarily support his
exercise of war powers to take extraordinary actions. Similarly, there was uncertainty about how the
Supreme Court would evaluate Lincoln’s actions to quell the rebellion. The Court, and particularly
Chief Justice Roger B. Taney, had disgraced itself, in the view of many Americans, and engendered
the enmity of the Republican party with its Dred Scott decision in 1857.° When Lincoln was
inaugurated, there was one vacancy on the Court due to a death; a month later, death claimed another
justice; soon thereafter, a third vacancy occurred when a justice resigned to join the Confederate
cause. Later, in 1862, Congress created a tenth seat on the Court.*” Thus, Lincoln had four
opportunities to fashion a Supreme Court likely to be supportive of his presidency.”®

Although Chief Justice Taney declared in May 1861 that the President had improperly
suspended the habeas corpus privilege, his ruling was rendered on circuit when military authorities
refused to honor his writ for John Merryman.® Nonetheless, his opinion provided a warning, one
clearly understood by the Attorney General, who warned the Secretary of War in January 1863
against seeking Supreme Court review of a Wisconsin case involving the President’s suspension
power.”® About a month later, Congress gave final approval to a statute authorizing the President,
“during the present rebellion,” to suspend habeas corpus.’’ Under the provisions of the act, officers
in charge of prisons were required to obey a judge’s order for release, and those against whom no
violation of federal law was charged could not be held. Also, lists of those political prisoners
arrested in the past, as well as those incarcerated in the future, were required to be kept and furnished
to the courts. However, Randall concluded “that the act was not carried out in sufficient degree to
make any noticeable difference in the matter of the arrest, confinement, and release of political
prisoners.”*

Arbitrary arrests and the use of the military as both policemen and courts continued in certain
areas throughout the war. Because of the controversy they engendered, the administration took pains
to explain and justify their utilization, and, beginning in February 1862, to temper criticism with
grants of amnesty.”® Court tests of the President’s authority in these matters were avoided; Congress
reacted by creating the office of Judge Advocate General in July 1862 to supervise all courts martial
and military commission proceedings.** In the Vallandigham decision of 1864, the Supreme Court
avoided constitutional issues posed by the exiled treasonist, who had been convicted by a military
commission, and ruled narrowly that it lacked jurisdiction for an appeal from a military tribunal.*
Finally, one year after the end of the Civil War in April 1865, the Supreme Court, noting that “the
late wicked Rebellion” had not allowed “that calmness in deliberation and discussion so necessary
to a correct conclusion of a purely judicial question,” unanimously declared that military
commissions, in an uninvaded and nonrebellious state, in which the federal courts are open and
functioning, “had no jurisdiction to try, convict, or sentence for any criminal offense, a citizen who
was a resident of a rebellious State, nor a prisoner of war, nor a person in the military or naval
service.”

In contrast to these developments was the Supreme Court’s ruling in the Prize Cases almost two
years after the beginning of the war, “deemed the most significant decision the Court handed down
during the conflict.”’ Technicalities aside, the case posed the key question of the President having
authority to impose a blockade of southern ports without congressional authorization. If the
President’s action was determined to be illegal, a vast amount of restitution might have to be paid.
In addition, Lincoln wanted the blockade to be sustained as a response to a rebellion rather than a
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war, the latter condition constituting something of an invitation to foreign powers to recognize and
assist the Confederacy. Ultimately, a 5-4 majority, which included three Lincoln appointees,
supported the President’s action and his rebellion theory.*®

Reviewing the emergency period of the Civil War, scholars generally have concluded “that
neither Congress nor the Supreme Court exercised any very effective restraint upon the President.”
The actions of the Chief Executive were either unchallenged or sanctioned by Congress, and were
either justified, or, because of no opportunity to render judgment, went without evaluation by the
Supreme Court. Regarding the other two branches, Lincoln sought support for, or approval of, his
actions when he thought he could obtain it, and avoided situations where disapproval might result.
In pursuing this strategy, he was always keenly aware of popular approval of his presidency. For the
remainder of the century and throughout the next, no President would exercise emergency powers
in quite the same way or under quite the same crisis conditions as did Lincoln.

World War 1

When war swept over Europe during the latter months of 1914, the United States, in terms of
emergency conditions confronting the nation as a whole, was unaffected by the conflict. The
presidential contest of 1912 had resulted in the election of Woodrow Wilson, the first Democrat to
occupy the White House since 1897. His party held a substantial margin of seats (291-127) in the
House at the start of his administration, which quickly dwindled during the next two Congresses and
disappeared in 1918; an initial seven-seat margin in the Senate grew slightly during the next two
Congresses before the opposition gained a two-seat majority in 1918. The Supreme Court greeting
Wilson was largely conservative and, although it had given the commerce clause a little broader
reading in the early years of the century, it continued to hold a narrow view of the Constitution’s
protection of individual rights. Associate Justice Edward D. White was elevated to the position of
Chief Justice in 1910; President Wilson would appoint three members of the High Court during his
two terms. In March 1913, Wilson embarked on regularly-scheduled conferences with the
Washington press corps, an innovation reflective of his intention to gauge, mold, and lead public
opinion.

During the initial months of the war in Europe, the United States adopted a policy of neutrality,
but a little later, in September 1915, Wilson reluctantly agreed to allowing American bankers to
make general loans to the belligerent nations. These loans, foreign bond purchases, and foreign trade
tended to favor Great Britain and France. Earlier, in February 1915, Germany proclaimed the waters
around the British Isles a war zone which neutral ships might enter at their own risk. In May, the
transatlantic steamer Lusitania, a British vessel, was sunk by a German submarine with the loss of
1,198 lives, including 128 Americans. Disclosures of German espionage and sabotage in the United
States later in the year, unrestricted submarine warfare by Germany as of February 1917, and March
revelations of German intrigue to form an alliance with Mexico contributed to the President calling
a special session of Congress on April 2, when he asked for a declaration of war, which was given
final approval four days later.*

As Wilson led the nation into war, the “preponderance of his crisis authority,” commented
Clinton Rossiter, “was delegated to him by statutes of Congress.” It was a new style in the exercise
of emergency power.

Confronted by the necessity of raising and equipping a huge army to fight overseas rather than
by a sudden and violent threat to the Republic, Wilson chose to demand express legislative
authority for almost every unusual step he felt impelled to take. Lincoln had shown what the



9.

office of the President was equal to in crises calling for solitary executive actions. Now Wilson
was to show its efficacy as a crisis instrument working along with the legislative branch of the
government. The basis of Lincoln’s power was the Constitution, and he operated in spite of
Congress. The basis of Wilson’s power was a group of statutes, and he cooperated with
Congress."!

The President also exercised certain discretionary authority in addition to that provided by
statute, but he did so in a manner which generally did not antagonize the legislature. For example,
he armed American merchantmen in February 1917; created a propaganda and censorship entity in
April 1917—the Committee on Public Information—which had no statutory authority for its
limitations on the First Amendment; and he created various emergency agencies under the broad
authority of the Council of National Defense, which had been statutorily mandated in 1916.*

“Among the important statutory delegations to the President,” recounted Rossiter, “were acts
empowering him to take over and operate the railroads and water systems, to regulate and
commandeer all ship-building facilities in the United States, to regulate and prohibit exports, to raise
an army by conscription, to allocate priorities in transportation, to regulate the conduct of resident
enemy aliens, to take over and operate the telegraph and telephone systems, to redistribute functions
among the executive agencies of the federal government, to control the foreign language press, and
to censor all communications to and from foreign countries.”

Although Rossiter thought “limitations on American liberty in World War I were ridiculously
few,” others strongly disagreed.** His mentor and subsequent faculty colleague, Robert E. Cushman,
for example, proffered that “the record of our behavior with respect to civil liberties during World
War I is not one in which the thoughtful citizen can take much pride or satisfaction.” Although
Congress, perhaps with a view to self-protection, refused to give the President authority to censure
the American press, it did enact other laws, at Wilson’s request, to truncate freedom of expression.
Chief among these was the Espionage Act to regulate the mails and punish those using the postal
system to disseminate information advocating or urging treason, insurrection, or forcible resistance
to federal law, and to punish spies and those making false reports or communications with intent to
interfere with armed forces operations or “to promote the success” of the enemy; causing
insubordination, disloyalty, mutiny, or refusal of duty in the armed forces; or willfully obstructing
armed forces recruitment or enlistment.*® Another was the Trading with the Enemy Act, which
expanded the censorship powers of the Postmaster General and authorized censorship (implemented
through a presidential board) of “communications by mail, cable, radio, or other means of
transmission passing between the United States and any foreign country.”’ A third, enactedin 1918,
was the Sedition Act, which amended the Espionage Act, to punish those making false reports or
statements with intent to interfere with armed forces operations or “to promote the success” of the
enemy; obstructing the sale of war bonds; causing or attempting to cause insubordination, disloyalty,
mutiny, or refusal of duty in the armed forces; willfully obstructing armed forces recruitment or
enlistment; willfully uttering, printing, writing, or publishing “any disloyal, profane, scurrilous, or
abusive language” about the American form of government, the Constitution, the armed forces or
their uniforms, or the flag, or using any language intended to bring any of these into contempt, scom,
contumely, or disrepute; willfully uttering, printing, writing, or publishing “any language intended
to incite, provoke, or encourage resistance to the United States, or to promote the cause of its
enemies”’; willfully displaying the flag of any foreign enemy; willfully uttering, writing, printing,
publishing, or speaking to “urge, incite, or advocate any curtailment” of war production; or
supporting or favoring, by word or act, “the cause of any country with which the United States is at
war” or opposing the cause of the United States when at war.*
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By one account, the Department of Justice pursued 2,168 prosecutions under the Espionage Act
and the Sedition Act, with 1,055 convictions resulting.*” In a First Amendment challenge, the
Supreme Courtunanimously sustained the Espionage Act, Associate Justice Oliver Wendell Holmes
laying out, in the opinion of the Court, his famous “clear and present danger” test for determining
the limits of First Amendment protection of political speech.’® A unanimous Court also upheld the
Sedition Act shortly thereafter, with Holmes again writing the Court’s opinion.”’ Several months
later, however, the Court divided 7-2 in another Sedition Act case, with Holmes in the minority.>

Among the most zealous administration censors was Postmaster General Albert S. Burleson,
who, by one estimate, “exercised his power of censorship with a high hand, excluding from the mails
publications which only by far-fetched lines of reasoning could be held to be in violation of the
statute.” In the view of another analyst, “Burleson used censorship as a bludgeon with which to
destroy the left-wing press.”* For example, “about sixty Socialist papers lost their second-class
mailing privileges,” and “[m]any lesser papers ceased publication.”’

The Wilson Administration also engaged in secret surveillance of the American populace, using
the army and a private citizen organization—the American Protective League—in these efforts,
giving special attention not only to Socialist, labor, and pacifist organizations, but also to African-
American groups.®

In November 1918, Republican majorities were elected to both houses of Congress, and an
armistice was signed in Europe, bringing a cessation of warfare. As peace negotiations, with Wilson
participating, began in Paris in mid-January, many temporary wartime authorities began to expire;
most of the remaining war statutes and agencies were terminated by an act of March 3, 1921.77

The Great Depression

In his final state of the union message, transmitted on December 4, 1928, President Calvin
Coolidge advised the legislators that no previous Congress “has met a more pleasing prospect than
that which appears at the present time,” and concluded that the “country can regard the present with
satisfaction and anticipate the future with optimism.”® One year later, the dreamworld envisioned
by Coolidge vanished and was replaced by a nightmare. When the new President, Herbert Hoover,
called a special session of Congress on April 15, 1929, to deal with farm relief and a limited revision
of the tariff, the stock market evidenced nervousness. Prices continued to rise during the summer
months; individual issues did well; and speculation in securities continued. However, as prices rose,
so too did the volume of speculation. When the increases in the brokers’ loans were criticized, there
was sharp response against such “prophets of doom.” Nevertheless, it was the twilight of an illusion
which came to an abrupt end on October 24, 1929, beginning with an incredible deluge of selling
in the stock market. Much of it was probably forced selling, necessitated by “the beautifully
contrived system wherebythe stock gambler whose margin was exhausted by a fall in the market was
automatically sold out,” and “became a beautifully contrived system for wrecking the price
structure.” Panic ensued. “In poured the selling orders by hundreds and thousands; it seemed as if
nobody wanted to buy; and as prices melted away, presently the brokers in the howling melee of the
Stock Exchange were fighting to sell before it was too late.”” Rapidly, it became too late.

Economic crisis was not new to America. The country had experienced financial setbacks of
nationwide proportion in 1857, 1875, and 1893. History, however, was an enemy in the devising
of strategy to deal with the depression of 1929. The periods of economic difficulty of the past were
but a tumble when compared with the plunge of the Great Depression. This was the first problem
experienced by those attempting to rectify the plight of the country: they did not recognize the
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ramifications of the situation or the extent of damage done and continuing to be done. Perhaps, too,
the administrative machinery was not available or sufficiently developed to halt the downward
economic spiral. It may have been that the President’s philosophy of government was inadequate
for meeting the exigency.”” In the face of all efforts to halt its progress, the economic disaster
continued to devastate American society.

The depression demoralized the nation: it destroyed individual dignity and self-respect,
shattered family structure, and begged actions which civilized society had almost forgotten. In brief,
it created a most desperate situation, ripe for exploitation by zealots, fanatics, or demagogues. It also
created an emergency which, unlike exigencies of the past, dealt akind of violence to the public that
neither armed forces nor military weaponry could repel. It was an new type of crisis leading to a
broad extension of executive power.

In 1932, a malcontent and despairing electorate voted against Herbert Hoover. Although a
dedicated public servant of demonstrated ability, Hoover was replaced with Franklin D. Roosevelt,
who came to the presidency from the governorship of New York and previous service as Assistant
Secretary of the Navy during the Wilson Administration. The vice presidential nominee of the
Democratic party in 1920, he was struck down by a severe attack of infantile paralysis in 1921, but
remained politically active and made a dramatic nomination speech endorsing Al Smith at the
Democratic national convention of 1924. He again put Smith in nomination as the party’s
presidential candidate in 1928. Smith won the nomination, but lost the election; Roosevelt was
elected governor of New York.

In his inaugural address, the new President was eloquent, telling the American people “that the
only thing we have to fear is fear itself—nameless, unreasoning, unjustified terror which paralyzes
needed efforts to convert retreat into advance.” More important, on the exertion of leadership during
crisis, he expressed hope that the normal balance of executive and legislative authority would prove
to be adequate “to meet the unprecedented tasks before us,” but acknowledged that “temporary
departure from that normal balance” might be necessary. “I am prepared under my constitutional
duty to recommend the measures that a stricken Nation in the midst of a stricken world may require,”
he said, but, in the event Congress did not cooperate “and in the event that the national emergency
is still critical, I shall not evade the clear course of duty that will then confront me”—using “broad
Executive power to wage a war against the emergency, as great as the power that would be given to
me if we were in fact invaded by a foreign foe.”'

The day after his inauguration, Roosevelt called for a special session of Congress. When the
proclamation for the gathering was issued, no purpose for the March 9 assembly was indicated.
Nonetheless, the President’s party enjoyed overwhelming majorities in the House (310-117) and
Senate (60-35). Roosevelt had arrived in Washington with drafts of two proclamations, one calling
for the special session of Congress and the other declaring a so-called “bank holiday,” which would
temporarily close the nation’s banks and restrict the export of gold by invoking provisions of the
wartime Trading With the Enemy Act.”> The bank holiday proclamation was issued on March 6.
Between the evening of the inauguration and the opening of Congress, Roosevelt’s lieutenants, aided
by Hoover’s Secretary of the Treasury, Ogden Mills, drafted an emergency banking bill. When
Congress convened, the House had no copies of the measure and had to rely upon the Speaker
reading from a draft text. After 38 minutes of debate, the House passed the bill. That evening, the
Senate followed suit. The President then issued a second proclamation, pursuant to the new banking
law, continuing the bank holiday and the terms and provisions of the March 6 proclamation.
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Thereafter ensued the famous Hundred Days when the 73" Congress enacted a series of 15
major relief and recovery laws, many of which provided specific emergency powers to the President
or broad general authority to address the crisis gripping the nation. The Emergency Banking Relief
Act, for example, authorized the President to declare a condition of national emergency and, “under
such rules and regulations as he may prescribe,” regulate banking and related financial matters
affecting the economy. This statute also continued the Chief Executive’s authority to suspend the
operations of member banks of the Federal Reserve System.” Under the authority of the Civilian
Conservation Corps Reforestation Relief Act, the President was granted broad power “to provide for
employing citizens of the United States who are unemployed, in the construction, maintenance, and
carrying on of works of a public nature in connection with the forestation of lands belonging to the
United States or to the several States.” Authority also was granted to house, care for, and compensate
such individuals as might be recruited to carry out programs established pursuant to the act.** After
declaring the existence of a national emergency with regard to unemployment and the
disorganization of industry, the National Industrial Recovery Act authorized the President to
establish an industrial code system and a public works program to facilitate the restoration of
prosperity. The President could establish administrative agencies to carry out the provisions of the
act, and might delegate the functions and powers vested in him by the statute to those entities.”

Although Congress was willing to provide President Roosevelt emergency authority to bring
about the economic recovery of the nation, the Supreme Court soon indicated that some legislative
responses to the depression did not pass constitutional muster. The National Industrial Recovery Act
was struck down in 1935 for making unconstitutional delegations of legislative power to the
President and, in one case, as well, for improperly relying upon the interstate commerce clause to
regulate local commerce. Furthermore, the Court was not swayed by the government’s contention
that the legislation was justified by the national economic emergency.®® The following year, in a 6-3
decision, the Court declared a tax provision of the Agricultural Adjustment Act an invasion of the
reserved powers of the states, a violation of the 10" Amendment.®” These rulings prompted the
President to propose an enlargement of the Court’s membership in 1937, a proposition about which
many Democratic Members of Congress had misgivings. The Court, however, suddenly signaled
a change of thinking which produced a new majority more favorably inclined toward statutes
supporting the administration’s recovery efforts.”* Moreover, by the end of 1940, Roosevelt had
appointed five new justices to the Court.

World War 11

The formal entry of the United States into World War II occurred on December 8, 1941, with
a declaration of war against Japan in response to the attack on Pearl Harbor in the Hawaiian Islands
that had occurred the previous day.” Three days later, on December 11, war was declared against
Germany and Italy.”” As a result of the 1940 elections, President Roosevelt had been returned to
office for an unprecedented third term, and his party held large majorities in the House (267-162)
and Senate (66-28).

During Roosevelt’s first and second presidential terms (1933-1940), as totalitarian regimes
began threatening the peace of Europe and Asia, Congress adopted a series of Neutrality Acts
restricting arms shipments and travel by American citizens on the vessels of belligerent nations.”"
Two months after war commenced in Europe in September 1939, Congress, at the President’s
request, modified the neutrality law by repealing the arms embargo and authorizing “cash and carry”
exports of arms and munitions to belligerent powers.”> Some advanced weapons—aircraft carriers
and long-range bombers—were procured for “defensive” purposes. More bold during the period of
professed neutrality was the President’s unilateral transfer of 50 retired American destroyers to Great
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Britain in exchange for American defense bases in British territories located in the Caribbean. The
President also negotiated a series of defense agreements whereby American troops were either
stationed in foreign territory or were utilized to replace the troops of nations at war in nonbelligerent
tasks so that these countries might commit their own military personnel to combat. Such was the
case with Canada when, in August 1940, it was announced that the United States Navy, in effect,
would police the Canadian and American coasts, providing mutual defense to both borders.
Canadian seamen would, of course, be released to aid the British navy. In April 1941, American
military and naval personnel, with the agreement of Denmark, were located in Greenland. In
November, the Netherlands concurred with the introduction of American troops into Dutch Guiana.

With the declarations of war and the impending international crisis, Roosevelt, in Rossiter’s
estimate, became “a President who went beyond Wilson and even Lincoln in the bold and successful
exertion of his constitutional and statutory powers.” Congress “gave the President all the power he
needed to wage a victorious total war, but stubbornly refused to be shunted to the back of the stage
by the leading man.” Exemplary among the various congressional committees playing a watchdog
role during the war was the Senate Special Committee to Investigate the National Defense Program.”
The Supreme Court “gave judicial sanction to whatever powers and actions the President and
Congress found necessary to the prosecution of the war, and then post bellum had a lot of strong but
unavailing things to say about the limits of the Constitution-at-War.””*

While the First War Powers Act authorized the censorship of American communications with
foreign countries, the domestic press and radio were controlled by a strictly voluntary and extra-legal
Censorship Code.”” A few seditious or nearly-seditious publications, like Father Charles E.
Coughlin’s Social Justice, were suppressed by the Postmaster General. The most serious civil
liberties violation to occur during the war—although it was not widely criticized at the time—was
the internment, at the President’s order, of some 110,000 Japanese Americans, an estimated 70,000
of whom were legal citizens of the United States, in special camps. Congress supported the
internment directive by legislating a misdemeanor penalty for any action in violation of the
restrictions laid down by the President, the Secretary of War, or designated military subordinates.”
The Supreme Court supported the constitutionality of these actions.”” The Court, meeting in special
session, also rejected the habeas corpus applications of seven German saboteurs captured on
American soil and prosecuted in secret proceedings by a military tribunal. Six of the prisoners were
executed a little more than a week later.” When the presidency of Franklin D. Roosevelt came to
an end on April 12, 1945, with his sudden death in Warm Springs, Georgia, his experience in the
exercise of emergency powers during wartime had been one of little restraint by Congress or the
federal courts, and, with the significant exception of the forced internment of the Japanese
Americans, of respect for constitutionally guaranteed rights.

Homeland Security

Nine months after his inauguration, President George W. Bush was confronted by an emergency
resulting from terrorist attacks, using hijacked passengerairliners, on the World Trade Center in New
York City and the Pentagon in northern Virginia. At the time of the attacks, the 107™ Congress was
in session, the President’s party having majority control of the House (221-212), but minority status
in the Senate (49-50). While the President would request congressional enactment of some remedial
legislation to address the emergency, he also had available a rich legacy of statutory powers to draw
upon. These included, for example, the response and recovery program authorities of the Federal
Emergency Management Agency,” as well as standby provisions which could be selectively
activated pursuant to the National Emergencies Act with a national emergency declaration.®
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A few hours after the attacks on the World Trade Center and the Pentagon occurred, American
armed forces around the world were brought to the highest level of readiness; the Capitol complex
and the West Wing of the White House were evacuated; all aircraft flights within the United States
were suspended; most federal employees around the country were sent home; all domestic financial
markets were closed; and military defenses for Washington and New York were strengthened. A
few days later, President Bush formally declared a national emergency and activated provisions of
law authorizing the call up of the Ready Reserve and other retired or separated armed services
personnel.*’ That same day, Congress completed action on a $40 billion emergency assistance
package for counterterrorism and rescue efforts,* and enacted a joint resolution authorizing the
President to use all necessary force in retaliation for the terrorist attacks.*> On September 19,
President Bush ordered the deployment of more than 100 advanced aircraft to the Persian Gulfregion
as part of the initial buildup of U.S. military forces poised for retaliatory action for the September
11 attacks. Four days later, the President again declared a national emergency, invoked the
International Emergency Economic Powers Act, and ordered its implementation to begin freezing
the assets of individuals and organizations believed to be involved in activities threatening U.S.
security interests.** On October 7, American and British aircraft and warships began air assaults
against suspected terrorist bases and targets in Afghanistan.

To facilitate the coordination of homeland security policy and its implementation, President
Bush issued an October 8 order establishing the Office of Homeland Security (OHS) within the
Executive Office of the President and creating the Homeland Security Council.*® Later that day, he
appointed former Pennsylvania Governor Tom Ridge to head OHS. On October 26, the President
signed the USA Patriot Act giving law enforcement officials new powers to investigate and detain
suspected terrorists, including controversial surveillance authority.® A few days later, a new
Department of Justice rule authorizing the Bureau of Prisons to monitor communications between
suspected terrorist inmates and their attorneys prompted protests from trial lawyers, the American
Bar Association, and civil liberties organizations.!” Simultaneously, Department of Justice
detentions, refusals to name publicly those detained, and cessation of the issuance of detention tallies
also spawned objection and counter tactics.*® So, too, did the President’s November 13 military
order authorizing the creation of special military tribunals to try suspected international terrorists and
their collaborators.”” However, these matters appeared to be the only ones resulting in any serious
conflict between the President and Congress concerning his response to the terrorism emergency
during the six months after the September 11 attacks.

Retrospective

As the historical record recounted here suggests, Congress and the federal courts have not been
very effective counterweights to exercises of emergency power by the President.”® Judges, as was
acknowledged by the Supreme Court in the Milligan case, may defer, delay, or rule narrowly on
presidential emergency actions until the period of crisis has passed. Congress also may choose this
course as well, as it did when it legislatively terminated unnecessary war statutes and agencies in
1921. Inaddition, when enacting legislation vesting emergency authority in the executive, Congress
may include a sunset provision automatically terminating the statute on the occasion of a particular
event or condition marking the end of the emergency, such as the establishment of an armistice or
the ratification of a peace treaty. For many years, Congress has legislated standby delegations of
emergency authority which could be activated with a formal national emergency declaration. In
1976, with the National Emergencies Act, Congress created procedural arrangements for such
declarations, limited their effects to selective activation of standby authorities, and provided itself
with a means to cancel unwarranted national emergency declarations or inappropriate activations of
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standby authorities. Finally, through its power of the purse, Congress may restrain or scale down
executive actions responding to a national emergency. This was done abruptly and drastically after
the November 1918 armistice in Europe, with unfortunate consequences for American national
defense programs; a better model may be found in congressional support of demobilization and
reconversion of the economy to peacetime conditions in 1944, 1945, and the immediate years after
the end of World War II. Ultimately, the Constitution and the form of government it guarantees have
survived many national emergencies in the life of the nation, the three branches not always being in
equal check and balance with one another during these periods of crisis, just as they may not be in
less perilous times.
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